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MEMORANDUM

August 18, 1992

To: Gladys McCoy, County Chair
Pauline Anderson, Commissioner, West District 1
Gary Hansen, Commissioner, North District 2
Rick Bauman, Commissioner, Central District 3
Sharron Kelley, Commissioner, East District 4

Subject: Audit of the Management of Felons |

This audit reviews compliance in Multnomah County with the goals and
requirements of Sentencing Guidelines enacted by the Legislature nearly three
years ago. It provides information on how our facilities and programs are being
used within this new framework for sentencing. In addition, it provides a first
look at the factors in felony sentencing decisions in Multnomah County. These
insights can help us better adapt our decisions and actions to the intent of the
legislation, and to a better justice system in Multnomah County.

Sentencing Guidelines were established as a means of "rationing” prison
sanctions, which were at capacity. The report shows that Multnomah County is
in a similar situation: our facilities and programs continue operating at over 98%
capacity despite large increases in expenditures for these responsibilities.

With the new information that is being gathered under Sentencing Guidelines,
and the framework which they provide, we can improve our ability to manage
and plan for our corrections facilities and programs. However, as large and
complex as this audit is, it only addresses one demand on our corrections
resources. The majority of our facilities and programs are used for persons
awaiting trial, sentenced misdemeanants, probation violators, and others.

We would appreciate receiving a written status report from the County Chair’s
Office, the District Attorney’s Office, and the Sheriff's Office within six months
indicating what progress has been made on matters pertaining to their agencies
in this report. The status report should also be circulated to the County Board
of Commissioners.
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We appreciate the cooperation and assistance provided us in the course of this
audit by the District Attorney’s Office, the Sheriff's Office, the Department of
Community Corrections, the State Courts, and the Oregon Criminal Justice
Council.

BLACKMER
ultnomah County Auditor

Auditors: Judith DeVilliers
Suzanne Flynn
Craig Hunt
Stephen J. March

Desktop Publishing: Lucy Sacharkiw



TABLE OF CONTENTS

SUMM ARY L e e i
INTRODUCTION
Objectives, Scope and Methodology . ........ ... . ... 1
Background . ..... F P 3
AUDIT RESULTS
Chapter One
Some grid blocks were incorrectly identified . ..................... 13
Custody unit reportingcanbeimproved ........... ... ... ... .... 16
Recommendations . . ... ittt i e e 18
Chapter Two
Sentencing optionscanbeincreased . .............. ... .. . ... 19
Increase use of Forest Project ......... ..t 22
Recommendations . ....... it . 24
Chapter Three
Consistency of jail sentencing practices . ............ ... ... ..... 25
Sanctions for illegal immigrants may not be effective . . ............. 35
Recommendations . . ...ttt e 39
APPENDIX A - All offenders sentenced in Mulinomah County FY90-91 ..... 40
APPENDIX B - Felony guidelines sentencingreport ..................... 4]
APPENDIX C - Selected Bibliography . ............ .. 46
RESPONSES TO THE AUDIT .
Michael D. Schrunk, District Attorney, Multnomah County ........... 50
Robert G. Skipper, Sheriff, Mulinomah County .................... 52
Gladys McCoy, Chair, Multnomah County . ........cviiiiinnn.... 57

M. Tamara Holden, Director, Department of Community Corrections .. 58
Philip T. Abraham, Chief Criminal Judge/
Donald H. Londer, Presiding Judge, Fourth Judicial District,

Circuit Court of Oregon . . ... ittt ittt i e e e e e i ieeennn 61







{

}

[ U S

SUMMARY

Multnomah County provides funding to agencies responsible for holding persons
awaiting trial, for prosecution, and for carrying out the sanctions imposed by the
Courts. Over the past 18 years County expenditures for these activities increased
almost four-fold in constant dollars. There were 2,766 felons convicted in Multnomah
County in FY90-91, with drug crimes representing about half of the convictions.

While the authority to impose sentences rests with the Courts, we found that in most
cases the sentences were based upon recommendations negotiated by the District
Attorney’s Office. The length and type of sentences imposed on offenders can have a
significant impact on County agencies and resources.

To better manage the State prison population, the Oregon Legislature enacted
guidelines for sentencing felons. The Sentencing Guidelines set minimum and
maximum sentences based on the seriousness of the crime and the felon’s criminal
history. Guidelines apply to all felons, whether they are sentenced to state facilities

or to local jurisdictions.

Audit Results

We found that recommended sentences and the administration of sanctions have been
modified in response to Sentencing Guidelines. However, there are areas that could
better conform to the goals and requirements of Sentencing Guidelines. Management
responses to the audit are included at the end of this report.

Reduce errors In reporting grid blocks

Sentencing Guidelines are set forth on a grid, with each offender assigned to a block
in the grid based upon the severity of the crime and the offender’s criminal history.
The grid block determines the amount and type of sanction that can be imposed.
Errors in determining the grid block can result in inconsistent sentences or sentences
to County facilities and programs rather than prison.

We examined the judgment documents and criminal histories of a representative
sample of sentenced felons to test for errors in determining grid blocks. In 11 percent
of the cases we found that the wrong block of the grid had been identified. While
these kinds of errors could affect the sentencing decision, we found that the errors in
our sample did not result in a different sentence. In most of the cases, the information
was correct at sentencing but recorded wrong on the forms. In the other cases, there
was no difference in the sentence that would have been recommended in the corrected
grid block.

We could not identify specific causes for the errors. By a process of elimination we
determined that the errors occurred after the criminal histories were researched and
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before the judgment document was prepared. We recommend that the District
Attorney’s Office review its methods for calculating and reporting sentencing
information.

Improve tracking of sentences served

Sentencing Guidelines require that records be maintained of sentences. Sentences are
to be measured in "custody units,” with one unit the equivalent of 24 hours served in
jail, in a residential treatment facility, in a work release center, under house arrest,
or in community service. Tracking can reduce the possibility that offenders serve
sentences in excess of Sentencing Guidelines limits during the term of their probation.

Some facilities and programs track and report on the custody units served. However,
we found the jail custody units actually served are not reported and are difficult to
determine with current tracking methods. We recommend that the Sheriff's Office
modify its automated Corrections Population Management System to calculate custody
units, or to develop a manual reporting system for inmates who fail to successfully
complete their jail sentence.

Sentencing options can be increased

Sentencing Guidelines set limits on the maximum amounts of jail and non-jail
sentences which can be imposed. Many offenders are being sentenced to the Sheriff's
Multnomah County Restitution Center (MCRC) and Intensive Supervision Program
(ISP) with a jail sentence when these sanctions more closely fit the Sentencing
Guidelines definition of non-jail custody. Using these programs as jail limits the
amount of jail that the Courts can later impose on offenders who violate the
conditions of their probation. The ability to impose additional jail time can assist the
Department of Community Corrections in the management of probation violators.

The Auditor's Office recommends that the District Attorney develop sentence
recommendations to MCRC and ISP as non-jail sanctions which will not reduce the
amount of jail that can be imposed on offenders who later violate probation.

Increase use of Forest Project

In general, the County’s facilities and custody programs operated at about 98%
capacity during FY90-91. However, we found that the Forest Project operated at only
68% of capacity. This program was developed for non-violent felons who violate
probation, and consists of four to ten weeks of residence in a camp with work
activities to improve forest trails and picnic areas. Insufficient referrals to this
program and "no-shows" accounted for the vacant slots, representing approximately
$130,000 in under-utilized County resources. At full capacity, an additional 110
offenders could be sentenced to this program annually.

We recommend that the Department of Community Corrections and the Sheriff’s
Office work with the District Attorney and Courts to identify additional offenders
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whose recommended sentences could include the option of serving time in the Forest
Project.

Recommended jail sentences could be more consistent with Guideline goals
Although sentences of Multnomah County felons to state prisons have become more
consistent under Sentencing Guidelines, the sentences to jail recommended by the
District Attorney’s Office could be more consistent. Sentences generally comply with
Guidelines limits, but there are variations in the sanctions recommended for felons
convicted of the same crime with similar criminal histories. As a result, offenders
convicted of more serious crimes with more extensive criminal histories do not always
receive harsher sentences.

While the Courts have final sentencing authority, we found that many sentences were
based on recommendations made by the District Attorney’s Office. These
recommendations usually resulted from a plea agreement made by the defendant. For
particular types of crimes we found some consistency in recommended sentences,
based upon an analysis done by the District Attorney’s Office. The District Attorney’s
Office indicated that they considered other factors in addition to those identified by
Sentencing Guidelines when determining a sentence recommendation. However, we
found some of these factors were not consistently applied.

We analyzed the data gathered on Multnomah County felons to identify the factors
affecting the jail decision. We could find very little relationship between the harshness
of the jail sentence and the characteristics of the crime or the offender. There were
very weak correlations between the sentence and the seriousness of the crime or
criminal history. There were also some indications that gender affected the sentencing
recommendation. Females were less likely to be sentenced to jail than males who were
convicted of the same crime with similar criminal backgrounds.

We also found that Hispanic offenders convicted of drug crimes were more likely to
have a sentence to jail than were non-Hispanic, white offenders convicted of the same
crime. About half the Hispanic offenders had "holds" placed on them by the
Immigration and Naturalization Service (INS) because they had no documentation
showing that they had legally entered the country.

The District Attorney indicated that offenders who illegally entered the country must
be sentenced to jail because they could not legally reside in the community on
probation. We found that Hispanic offenders with INS holds were much more likely
to receive a jail sentence. However, Hispanic offenders without INS holds also
received more jail. The District Attorney’s Office indicated that jail rates could be
higher for Hispanic offenders because many were illegal immigrants, even though INS
had not placed a hold on them. They also indicated that many Hispanics lead a
transient lifestyle which would make a sentence of custody more appropriate.
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There are a number of causes to explain the inconsistencies we found in sentencing
to County facilities and programs. A certain amount of variation can result when local
priorities on crime do not match the statewide framework developed in the Sentencing
Guidelines. In addition, the singular characteristics of some offenders or crimes may
require a different sentence.

Variances may also result from different decision-making methods. The District
Attorney’s Office has not adopted an organized set of sentencing recommendations to
promote sentencing consistency. In addition, the District Attorney’s Office has no
system for monitoring its recommended sentences to ensure that the office practices
are carried out in a consistent manner.

More consistent sentencing practices can allow more effective planning for and
efficient utilization of County facilities and programs. In the same manner that
Sentencing Guidelines allowed the state to allocate its prison resources in a more
effective manner, consistent sentencing practices could be used to identify types and
amounts of needed local sanctions. Better planning for needed sanctions can reduce
the number of sentenced offenders released because of facility overcrowding and can
better match appropriate types of sanctions to the offender population. Although
consistency in sentencing may allow for better planning, the Courts state that this
goal should not have too much influence on the sentencing decision.

The Auditor's Office recommends that the District Attorney’s Office adopt an
organized set of sentence recommendations and a monitoring system to achieve more
effective use of local facilities and programs.

Recommended sentences for Hispanic offenders may not be effective

The number of Hispanic offenders in the Multnomah County criminal justice system
has increased significantly in the past five years. Most were convicted of drug crimes,
and after their jail sentence was served, INS took many of them into custody and
deported them to their native country.

However, many of the Hispanic offenders had already been deported once and, of
those deported during FY90-91, many were re-arrested in the community on new
criminal charges during the same year or within the following six months. One felon
was re-arrested in Multnomah County less than a month after his release to INS.

The extra County costs for these offenders were substantial. If the sentences
recommended for Hispanic offenders in FY90-91 had been similar to non-Hispanics
convicted of the same crime, with similar criminal histories, approximately 4,260 days
of jail custody or $368,000 in additional jail resources would have been available for
other sentenced offenders or persons awaiting trial.

These sentencing practices will have to be modified. Because of budget constraints,
INS has recently announced that it will only deport illegal immigrants convicted of
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the most serious crimes. As a result, the sanction of a jail sentence and deportation
will be less likely for illegal immigrants convicted of drug offenses.

Studies conducted in Multnomah County and in other communities have
recommended a number of alternative programs and sanctions to reduce the burden
of criminal illegal immigrants on the County justice system. Programs have included
introduction of federal legislation, employment services for documented workers, or
greater reliance upon State and Federal sanctions for offenders arrested a second
time.

The Auditor’s Office recommends investigation of other local programs to develop
methods for reducing the impact of criminal illegal immigrants on the County justice
system.
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INTRODUCTION

This report covers our audit of the County’s management of sentenced felons. The
review was included on the FY91-92 audit schedule. This audit was conducted in
accordance with generally accepted government auditing standards, except for the
new requirement for periodic external quality control review. The office will have its
procedures reviewed by the National Association of Local Government Auditors for
compliance with audit standards in 1993.

Objectives, Scope, and Methodology

The objectives of this audit were to:

» review the history and implementation of Sentencing Guidelines in Oregon and
Multnomah County;

» determine if the Oregon Sentencing Guidelines sentences have been successfully
applied in Multnomah County; and

> determine if Multnomah County efficiently and effectively manages sentenced
felons.

The scope of the audit was limited to sentencing for adult felony crimes; it did not
include misdemeanor sentencing or the disposition of offenses committed by juveniles.
We limited our review to felony offenders sentenced during the fiscal year of July 1,
1990 through June 30, 1991. In some cases our research was expanded to dates noted
in the report.

In the course of the audit we interviewed personnel from the State Court system in
Multnomah County, Oregon State Corrections Department, Oregon Criminal Justice
Council, Multnomah County District Attorney’s Office, the Sheriffs Office, and
Community Corrections, as well as public defenders. We reviewed national, state, and
local publications and reports on felony sentencing practices. We reviewed past-
reports on the Multnomah County criminal justice system. We reviewed Oregon
statutes and administrative rules.

We obtained cost information from budget and expenditure reports, internal
management information from the departments involved, and discussions with budget
and criminal justice personnel in the County.

We analyzed eight representative samples of offender populations. We drew a sample
of 128 felons sentenced to probation in Multnomah County to determine the sentence
recommended and imposed. We drew a sample of 95 felons sentenced to jail to
determine the actual length of jail sentences served. To analyze immigration status,
we drew a random 50% sample of Hispanics assigned to probation. We analyzed data
on offenders convicted of burglary in FY90-91. We also studied a sample of 97
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sentenced felons to determine the accuracy of their criminal histories used in the
sentencing decision.’

We also analyzed all of the offenders in four selected populations who were convicted
of the same crime seriousness, and had similar criminal histories. A total of 258 of
these cases were analyzed to identify any relationships between population
characteristics and sentencing decisions. '

We used offender data compiled by the Oregon Criminal Justice Council and reviewed
case files in court records, the District Attorney’s Office, the Sheriff's Office, and
Community Corrections’ field offices. The audit used paper records wherever practical
and relied upon computerized records systems when necessary. We conducted limited
tests to verify the reliability of the computerized data we used.
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BACKGROUND

The Criminal Justice System in Multnomah County

Approximately 1 in 37 Multnomah County adults has been convicted of a felony or
misdemeanor and is serving a sentence either in prison or under local correctional
supervision. To have reached this point in the justice system, the offender has come
into contact with public agencies from several different governmental entities. For
example, city, county or state law enforcement officers arrest persons; counties
provide pre-trial detention, prosecution, jail, and probation services for offenders; and
the state operates the courts system and holds the more serious offenders in its

prisons.

The services and costs of these elements of the criminal justice system have a large
impact on Multnomah County’s citizens. In recent years the cost for the County’s
share of responsibilities has increased significantly. The three County-financed
organizations involved in managing sentenced offenders are the District Attorney’s
Office, the Sheriff's Office, and the Department of Community Corrections. Exhibit 1
below shows that expenditures have increased from $16 million to $60 million,
adjusted for inflation, in the past 18 years. Total costs are presented because costs for

sentenced felons are not separated in these programs.

Exhibit 1

$70+ Millions

History of

County corrections
expenditures

(in constant 91-92 dollars)

B Community Corrections
B2 sheriffs Corrections
Il District Attomey

7576 77-78 7980 8182 8384 8586 87-88 8990 9192

Source: Auditer's Office Analysis
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Sheriffs Corrections includes the cost of holding persons awaiting trial as well as
sentenced offenders. This category also includes construction costs for the two
Inverness Jails and the cost of holding federal prisoners for which the County is
reimbursed. : '

In addition to the management of sentenced felons, Community Corrections
expenditures include the costs of managing misdemeanants on probation and
supervising felons after release from prison. In FY81-82, through Community
Corrections funding, the State began shifting greater responsibility to the County for
supervising some sentenced felons. In FY91-92 Multnomah County assumed the
responsibility from the State for managing all probation and post-prison supervision
cases. This resulted in additional state revenues and an increase in expenditures by
the Department of Community Corrections.

The sources of revenue used in the County to finance the District Attorney’s Office,
Sheriffs Office and Department of Community Corrections are not all from the
General Fund. Exhibit 2 below shows the source of revenues used to finance county
corrections and prosecution. FY92-93 will be the last year of a three-year serial levy
financing jails.

Exhibit 2

$70+ Millions

Source of
corrections revenues
" (in constant 91-92 dollars)

Federal revenues
&S state revenues

| County levies
Il County general fund

Sowce: Auditor’s Office Analyss L7576 _77-78 7980 8182 8384 8580 8788 8990 9192

Under Oregon law, felonies are the most serious offenses. Exhibit 3 on the following
page shows the number of felons sentenced from Multnomah County in 1986 and
FY90-91 by type of crime. Possession or distribution of drugs accounted for 48% of all
felony sentences in FY90-91. .
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Exhibit 3

Number of felons Maijor Crime 1985 FY90-91

sentenced in

Multnomah County /}A:m " ;g ];;

- aul

by type of crime Burglary 349 221
Driving Crimes 333 107
Drugs-Possession 203 576
Drugs-Distribution 120 743
Forgery-Fraud 281 142
Homicide a4 24
Rape/Sodomy 67 43
Robbery 161 143
Theft/Motor Vehicle Theft 365 416
Other 121 58
Other Person 33 &0
Other Property 41 28
Other Sex 55 59

Source: Auditor's Office TOTAL 2257 2766

Analysis of OCJC data

Multnomah County operates several facilities and programs that are used by the
Courts for sentencing offenders. Exhibit 4 below shows the utilization and costs of
these facilities and programs in FY90-91. Significant portions of these programs and
facilities were also used for purposes other than sentenced felons, such as sentenced
misdemeanants, probation violators, and persons awaiting trial. Sentenced felons

comprised approximately 25% - 30% of jail population.

Exhibit 4
Estimated
Total t T p Custody go;t r.:jer
ypeof Days usto
otal cus Ody dGYS Facllity or Program Custody Fyayyo /91 Day v
used in FY90-91
Sheriff's Office
Detention Center Jall 156.950 S101
Invemess | Jail 94,900 86
Courthouse Jail Jail 25550 84
Corrections Facllity Jail 69350 55
Restitution Center Jail/Work Release 35380 52
Our New Beginnings (women) Work Release 2,780 35
Volunteers of America (women) Work Release 2620 34
Intensive Supervision Program House Arrest 6,000 38
-
Costs for these Community Comections
programs are based Forest Project (men) Comm. Svc. Center 4970 .87
on FY91-92 Alternative Community Service Community Service 5,770 81
contract rates Volunteers of America (men) Custody/Treatment 5,980 52
: Volunteers of America (women) Work Release 5.690 “58
Comprehensive Options for
Drug Abuse (CODA) Custody/Treatment 2910 °57
DePaul Treatment Center Custody/Treatment 650 *56
Our New Beginnings (women) Custody/Treatment 2,160 *36
Source: Auditor's Office Analysis Total Days/Welghted Cost 421,660 $81

Sentencing practices and policies

Sentencing can occur after a guilty plea or after a guilty finding in a trial. The
accused person can plead guiltyat any time prior to the trial date as agreed to by the
deputy district attorney and defense attorney. The agreement usually specifies the
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sanctions recommended by the prosecuting attorney. In 88% of the FY90-91 cases, the
District Attorney’s office negotiated for a guilty plea and recommended a sentence to
the Courts. We found that the Courts accepted the recommended sentence of jail in
78% of the cases.

The sentence that an offender receives is a matter of public policy. Local, state, and
federal governments create and classify crimes, setting the penalties that an offender
is subject to for each crime. Until relatively recently, the sentencing decision was
widely discretionary, with rehabilitation of the offender as the goal. However, in
response to prison overcrowding, the 1977 Oregon Legislature began limiting sentence
decisions when it approved the Community Corrections Act to reduce the number of
felons committed to state prison. The Act provided financial incentives to increase the
range and capacity of local community corrections programs. In the same year, the
Legislature adopted a parole matrix that set release dates for inmates based upon
offense severity and criminal history.

Between 1975 and 1987, even with the implementation of the Community Corrections
Act and the parole matrix, prison population increased dramatically. Prison and jail
overcrowding became major problems. In response, the 1985 Legislature created the
Oregon Criminal Justice Council (OCJC) to study and make recommendations about
the capacity, utilization and appropriate use of state prisons, local jails and
alternatives. '

The OCJC concluded that sentencing was a key decision in the management of the
criminal justice system and proposed the development of felony sentencing guidelines.
It also identified significant differences in the sentences received by felons convicted
of similar crimes with similar eriminal histories.

In 1987 the Legislature established the Sentencing Guidelines Board and directed

OCJC to develop felony sentencing guidelines which would control commitment to

state prisons and local jails. The Legislature hoped to achieve four goals with

Sentencing Guidelines: ;

» Proportional and Just Punishment. Those offenders convicted of the most serious
crimes and those with lengthy criminal histories receive the harshest punishment.

» Truth-In-Sentencing. The sentence imposed is the actual amount of time served by
the offender.

» Sentence Uniformity. Offenders who commit similar crimes and have similar
criminal histories receive similar sentences.

» Sentences Consistent with Correctional Capacity. The Guidelines allow for
systematic allocation of punishment on the basis of what is available.

The State began a prison construction program, and in 1989 the Legislature approved
the recommended guidelines which became effective November 1, 1989.
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* The Oregon Sentencing Guldelines Grid
. Guideline policies are applied through the use of a sentencing grid. Each offender is

u categorized to a block in the grid based upon the seriousness of the crime and the
. offender’s past criminal record. The blocks at the upper left hand side of Exhibit 5,
_ shown on the following page, represent the most severe crimes and criminal histories.
- The least severe crimes and criminal histories are found at the lower right hand
- corner of the grid.

- Exhibit 5 [ v v  CRIMINAL HISTORY SCALE v v |

~ P | momoen

- b | SRIREL

- b | S,

- BURGLARY | RORBERY 1 72 65 60 55 50 45 40 38 36

- WANSLAUGHTER ¥, SDGAL

- | Bt 41- | 35- | 29- | 27- | 25- | 23- | 21- | 19- | 16

- < ﬁo‘;%;.gmmea 45 40 34 28 26 24 22 20 18
- U | nes- Homicroe

7] 1 1 F-----Fee e
- | Exrormon. coemcon 31- | 25- 21- 19- | 16- | -180-} -180 |- 180 |- 180 -
- 2 EER e v 36 30 24 20 18 [ 90 |/ 90| 90 | 90’
- C% mosscAYnASSALT, B Lt v Kool
e 25. | 19- | 15- | 13- | 10- § -180:| 180 ‘|- 180 ;|' 180 :
- 8 o 30 | 24 18 | 14 | 12 ‘90| 90 ;| 1’90 | I 90
s GPossesstod B {1t b B e e e e e e e ete s e n e e e e e .
L~ L]

- el . T 1 1 ¥ Ty
0| R 15- | 13- | 11- 9. | 6 }-180-|-120-| -120 | 120 -
- U3} rroeeiry e 16 14 12 10 8 90 .60 ) 6edf &6a:
- k-t R B Bl I I Seoat Sour SPutn e
z s = | b b - ek
- o | SEma s, 10- | 8- 120} :120 [ -120 | -120 - 120 |- 120 |- 120 -
- & B e, 10 | 9 60| 60 [ 60 [ 60:] 60| 60 60
- Anisz or cons 420|120} 420} ‘420 | ‘420 | 420 -| - 90- -|- - 90- -|- - 90- -
- P e 1:60:|::60:|::60:}:°60 [ '6Q | &0 [ 30 [ 30 30
- ’ﬁﬁ%kﬁm ‘oo .| 90 |90 { .90 [ .90 |-90-:| 90 |- 90 | - 90 -

s ©30.:|:30::[ 8080 :[:30::F:30::[:30::[:30:::30::

= BTk, OFFENDER. go--| 80 | 90 ‘oo -[-00 | 80 [:90- ] -90 ) 00 -
- > | Bk 30 -|:30 -} 30 :f:30::[:30::[ 30 ] :30::] :30::| ;30
, «In white blocks, numbers are presumptive prison sentences expressed as a range of months.

- « In gray blocks, upper number is the maximum number of custody units which may be imposed;

- fower number is the nlaximum number of jail days which may be imposed.

. Source: Oregon Criminal Justice Council
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The offender’s placement on the grid determines the amount of prison, probation, jail,
other punishments, and supervision that can be imposed. A dark line — the
"dispositional line" — divides the upper and lower portions of the grid; above the line,
an offender is sentenced to state prison within the range of months in the grid block.

Below the line, an offender is sentenced to probation. The top numbers in each of
these grid blocks indicate the maximum days of local sanctions, and the lower
numbers indicate the maximum days of jail an offender can serve as part of the
probation sentence. These grid amounts vary according to the level of crime severity
and the offender’s criminal history. The limits were established on the use of jail to
allow better management of limited jail space.

The top numbers in each probation grid block, called "custody units," were developed
to allow the use of other punishments as alternatives to jail. A custody unit is the
equivalent of 24 hours served in jail, a residential custodial treatment facility, a work
release center, house arrest, a community service center, or completed community
service work.

Offenders who violate their probation requirements are subject to extended probation
supervision and additional punishment. Any additional sanctions cannot result in a
total sentence that exceeds the original limitation of the grid block. However, if the
offender’s probation is revoked for repeated or serious violations, a prison sentence of
up to six months can be imposed.

Although Sentencing Guidelines determine the sentence for the usual case, a different
sentence may be imposed for an exceptional case. This process is called a "departure.”
A departure requires a formal statement at the time of sentencing in which the
reasons for increasing or decreasing the sentence are stated on the record. Some of
the reasons for departure to a more severe sentence are: a dangerous offender,
persistent involvement in similar crimes, or multiple victims. Reasons for reduced
sentences include: a cooperative offender, an offender who was an accessory to the
crime, or an offender who had been conviction-free for a significant period of time.
Departures can be used by judges when the Guidelines sentence does not fit the
individual case.

Types of Sanctions

There is a wide range of possible sanctions for the person found guilty. More serious
offenders are sentenced to state-operated facilities and less serious offenders are
sentenced to County facilities or programs. For the person convicted of multiple
crimes, sentences can be either consecutive (added together) or concurrent (served at
the same time). Offenders can also be sentenced to combinations of local sanctions
(such as probation and jail). The sentences and additional sanctions are listed below.

Management of Felons
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Prison - Fourteen prisons are operated by the state in Oregon. In
FY90-91, 585 offenders were sentenced to prison from Multnomah
County. Prison sentences range from 6 months to more than 20
years in custody.

A prison sentence can also include a period of supervision ranging
from 1 to 3 years to be served after the prison term is completed. An
offender who is on post-prison supervision is supervised by the
County’s Department of Community Corrections.

Probation - Probation sentences range from 18 months to 5 years. In
FY90-91, there were 2,181 offenders sentenced to probation with
97% supervised. An offender with a supervised probation sentence
is required to report to the County’s Department of Community
Corrections. The intensity of the supervision is determined by
standards set by the State Department of Corrections.

As part of the probation sentence, courts can impose various
conditions on the sentenced felon. To successfully complete
probation, the offender must comply with the conditions. If these
conditions are not met, the probation can be revoked and the
offender can be sentenced to other local sanctions or to prison for up
to 6 months. These conditions may require the offender to be held in
custody, or to comply with other non-custody requirements.

Jail - The Multnomah County Sheriffs Office operates 5 jails. In
FY90-91, 42% of probation sentences included jail time. Up to 90
days in jail can be served as part of a probation sentence for each
charge. ‘

Work Release - In work release programs, an offender must reside
in the facility, but may be released to work or to attend treatment
programs. A portion of the money earned by the offender is applied
towards restitution or other financial obligations the court has
ordered.

The Sheriff's Office operates the Multnomah County Restitution
Center as a jail and work release facility for men. The Sheriffs
Office also contracts with two non-profit organizations for work
release programs for women. An offender can serve up to 180
custody units on a single conviction in a work release center as part
of the probation sentence.

Management of Felons
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Non-Custody
Conditions

Communlty Service Center - In a community service center, the
offender is confined and works on community service projects. The
Department of Community Corrections operates the Forest Project
Center as a community service center for men. An offender who is
in the Forest Project must reside in the work camp and must work
upgrading campgrounds, picnic grounds and trails in the Mount
Hood National Forest. Up to 180 custody units can be served in a
community service center.

Residential Treatment Facllities - A residential treatment facility is
designed to confine and treat an offender for drug or alcohol abuse,
or for criminal sexual behavior. The intent of this type of program
is to prevent future criminal activity by treating the causes of that
behavior. Participation in a residential treatment facility requires
that the offender remain in the program until treatment is
successfully completed. The Department of Community Corrections
contracts with several agencies. to provide residential treatment.

House Arrest - In a house arrest program, the offender is confined to
his or her own residence during certain hours, must maintain
contact with the program, and usually has other restrictions as well.
The Sheriffs Office operates the Intensive Supervision Program like
a house arrest program. Up to 180 custody units can be served in a
house arrest program. '

Community Service - In a community service program, an offender
works without compensation on jobs for a public or non-profit
agency. The Department of Community Corrections operates the
Alternative Community Service Program in Multnomah County. An
offender may be ordered to complete up to 500 hours of community
service.

A sentence of probation may require that the offender comply with
other conditions or requirements that do not include custody. An
offender may be assigned financial obligations, including repayment
of damages to the victim. The offender can be ordered to enter
mental health or drug and alcohol treatment programs. Restrictions
may be placed on the offender’s movement or contacts. The offender
may be asked to take polygraph examinations, drug tests, or to
abstain from the use of alcohol.

General conditions of probation, such as maintaining contact with
the probation department, notifying the probation officer of changes
in address or employment and complying with laws, are established
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by statute and apply to every offender. If the probation is
supervised, a county probation officer monitors and reports the
offender’s compliance to the judge.

Administrative and workload changes under Sentencing Guidelines

The Courts are required by statute to submit a sentencing report on all Sentencing
Guidelines cases to the OCJC, but the court is allowed to assign this responsibility
to another organization.

OCJC developed a three page sentencing report form for the courts to submit (see
appendix). However, funding was not provided by the Legislature to pay for the
additional workload required to complete this report.

In Multnomah County, the Chief Criminal Court Judge ordered that sentencing
reports be completed by the District Attorney’s Office. Multnomah County received
an exception to submitting the information on the sentencing report form developed
by OCJC because of the volume of reporting that would be required.

Instead, the County is allowed to submit the judgment document, the criminal history
form and a supplemental form which supply most of the information required in the
sentencing report. The criminal history and supplemental forms are completed by the
District Attorney’s Office. The judgment document is completed by the District
Attorney’s Office or by court staff. Court staff prepare the forms for cases assigned to
the Justice Center and for cases involving a single charge. District Attorney staff
prepare judgment documents in cases involving multiple charges.

The adoption of Sentencing Guidelines has required the District Attorney to assume
additional responsibilities. Sentencing Guidelines created subcategories within a crime
which define the level of crime severity. When a defendant is charged with a crime,
allegations must now include sufficient documented information to establish the crime-
severity classification.

The increased emphasis on a defendant’s prior criminal record has added
responsibility to the District Attorney’s office. The Criminal History Unit of the
District Attorney’s Office must now provide a description of the defendant’s eriminal
history which will be used in determining the sentence. The burden of proof in
establishing the criminal history rests upon the District Attorney who is also required
to present this information accurately to the Courts at sentencing.

Sentencing Guidelines reduced the extensiveness of the investigation of an offender’s
background which had previously been used in sentencing decisions. Formerly, the
pre-sentence investigation had been conducted by the staff of Community Corrections
following a conviction. This kind of investigation is now necessary only for departures
and sex-related crimes, or if requested by a judge.
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Finally, the implementation of Guidelines created a responsibility for tracking the use
of jail and other custody units. By statute, the responsibility is assigned to the
"supervisory authority." In Multnomah County, the supervisory authority is either the
Sheriff's Office or the Department of Community Corrections. Guidelines require the
‘supervisory authority to keep a record of all custody units served by an offender to
enable the Courts to determine whether the imposed custody units have been served.

The impact of Guidelines at the State level

Early evaluations of Sentencing Guidelines by OCJC indicated that many of the goals
and objectives have been met at the State level. The overall rate of prison admissions
remained about the same as the pre-Guidelines rate, with the average length of stay
in prison increasing in every crime category except driving offenses. From 1986 to the
first year of implementation, the average length of stay in prison increased 36%, from
22 to 30 months.

The percentage of the prison sentence that is actually served has also changed with -
Sentencing Guidelines. In 1986, the average sentence to prison was 95 months, but
only 23% of the sentence was served. Inmates were subject to several types of early
release from the sentence, such as parole, temporary leave (pre-parole), and statutory
provisions for term reduction. Parole and temporary leave programs were abolished
with the implementation of Sentencing Guidelines with those offenders sentenced to
prison now serving at least 80% of the sentence which was imposed.
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AUDIT RESULTS

Chapter One

This chapter identifies administrative problems in recording the sentencing
decision, and in fracking the actual sentence served.

Some grid blocks were incorrectly identified

Determination of grid block

The Criminal History Unit in the District Attorney’s Office gathers the criminal
records for each defendant charged with a felony. Some records, such as printouts
from the Portland Police Data System (PPDS) and Oregon’s Law Enforcement Data
System (LEDS), are provided by the arresting agency.

Criminal History Unit staff supplement the information with data gathered from
various sources such as computer searches, contacts with other governmental
agencies, and court files. They track out-of-state convictions and interpret out-of-state
charges for their equivalent crime under Oregon law. To comply with Sentencing
Guidelines, they distinguish between adult and juvenile convictions, between felonies
and misdemeanors, and between property and person crimes. In 1991 the Unit had
two to three staff to research about 5,000 criminal histories.

While the Criminal History Unit is responsible for transferring the criminal history
information to the criminal history form, the deputy district attorneys are responsible
for determining the criminal history category and the seriousness level of the crime.
This information is distributed to the defense attorney at the pre-trial conference
stage. :

The goal of District Attorney procedures is to complete criminal histories at least 3
days before the first pre-trial conference. When a case results in a conviction, a
temporary sentencing form is completed by the Courts. A copy of this form is
forwarded to the Sheriff's Office or Department of Community Corrections. Staff of
the Courts or District Attorney’s Office prepare a judgment document based upon the
temporary sentencing form. The judgment document, criminal history form and
supplemental form are forwarded to the Oregon Criminal Justice Council.

Inaccurate or erroneous sentencing information can result in inconsistent sentences
or sentences to County facilities and programs rather than prison. OCJC has
developed procedures to reduce the risk of inaccurately calculated sentences by
reporting discrepancies as soon as possible to the responsible agency. In addition,
decisions about Oregon’s justice system are based upon the sentencing information
gathered by the Oregon Criminal Justice System.
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The Criminal History Unit generally provides timely and accurate information

We tested a random sample of 97 felony cases to determine the accuracy and
timeliness of criminal history information. In our sample we found that the average
length of time the Unit took to complete each case was approximately 14 days, about
6 days on average before the pre-trial conference was scheduled.

For the cases sampled, the Criminal History Unit accurately transferred all but one
conviction from the files to the form used by Multnomah County. In that one case, the
crime was not entered on the form but was found hand-written on the court file. The
Unit monitored and accurately updated files with cases pending or with incomplete
_information. Revised criminal histories were prepared whenever subsequent
information was received.

Sentence variation In the grid

In general, the Sentencing Guidelines recommend increased sentences for more
serious crimes, and for felons with more extensive criminal histories. In the prison
(upper) portion of the grid, almost any difference in either the crime seriousness level
or the criminal history category will affect the length of the prison sentence. For
example, for someone with a criminal history of a single person felony (category D),
the difference between seriousness level 5 (Robbery III) and level 6 (Robbery II) could
mean 4 months in prison.

However, in the probation (lower) portion of the grid, many of the blocks contain the
same sentence. For example, property crimes involving less than a thousand dollars

(seriousness level 2) have the same sentence regardless of criminal history (categories
A through I).

Sentences generally vary more with changes in crime seriousness (1 - 11) than
changes in the felon’s criminal history (I - A). For any given criminal history category,
a change in the crime seriousness level can mean the difference between
imprisonment in a state institution and probation (including county jail or an
alternative). In contrast, a difference in the criminal history category can only affect
the imprisonment/probation decision for crime seriousness levels 4, 5, 6, and 7 (and
for the optional blocks of level 8).

Problems In identifying the correct grid block

While we found that the District Attorney’s Office correctly gathered the information,
problems sometimes occurred during the next steps of the process. In 11 percent of
the cases sampled we found that the wrong block of the grid was identified on the
judgment document.

In many of these cases the information was accurate for purposes of sentencing
decisions, but inaccurately reported to OCJC. For those cases in our sample where the
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sentence appeared to be based upon an incorrect grid block, the discrepancies did not
appear to have a material affect on the imposed sentence.

In 7% of our sample, the criminal history category appeared incorrect at the time of
sentencing or was incorrectly reported to OCJC. In each of these cases, it appeared
that the discrepancy had no effect on the sentencing decision because a correct grid
block would have recommended the same sentence.

We also found problems in the crime seriousness category in 4% of the sample. Errors
in this category are more likely to affect sentencing decisions; however, there were no
cases in our sample where the discrepancy would have changed the recommended
sentence. In three of the cases, the information was correct at sentencing, but
inaccurately reported to OCJC. In the fourth case, there was no effect on the
sentencing decision because the correct grid block would have recommended the same

sentence.

Causes of errors

To identify the cause of sentencing form errors we also analyzed 59 additional cases
of apparent discrepancies on the criminal history which form could have affected the
sentence. The cases were identified by the Oregon Criminal Justice Council for the
period of July 1, 1990 to June 30, 1991. Based upon information in the court files; 18
of the criminal history categories appeared to be correct.

Court records indicated that 9 of the cases were departures. Of the remaining 32
cases, only 1 appeared to be a problem of transferring hand-written judicial orders to
pre-printed forms, and that error did not affect the sentence.

Failure of the deputy district attorney to indicate the criminal history category on the
County’s criminal history form may contribute to improper grid block determinations.
While the forms currently being used contain a line on which to indicate the grid
block (made up of the criminal history category and the crime seriousness level), we
found that nearly three-quarters of the cases in our random sample of 97 failed to
identify any sentencing grid block. .

In some cases, the deputy district attorney may negotiate for a grid block that does
not agree with the criminal history of the offender, which may not be allowable under
Sentencing Guidelines. Discrepancies may also be the result of a sentencing form that
was not updated as a result of a disputed criminal history.

Finally, we found that some of the forms were being prepared and submitted to OCJC
more than a year after the sentencing decision. Delays in filling out the sentencing
form may also cause errors.
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Custody unit reporting can be improved

Guildelines require tracking of sentences served

Sentencing Guidelines require that custody unit records be maintained in a form that
will allow judges to determine the number of custody units that have been served.
Custody units must be tracked to ensure that offenders complete their sentence and
that their sentence does not exceed legal limits.

There is also an unresolved legal question which could increase the tracking
requirements. The number of jail custody units served by offenders is often less than
the imposed sentence because Oregon statutes allow jail sentences to be reduced for
good behavior and work credits. There is a question whether the credited days off may
be imposed later if the offender violates probation. If credited days can be imposed
later, the actual time served will have to be determined from jail records and reported
during probation violation hearings.

Sentencing Guidelines place responsibility with the "supervisory authority" to record
custody units served. In Multnomah County, the responsibility for recording custody
units is under the jurisdiction which operates the facilities or programs where the
sentence is served.

The Sheriffs Office is the supervisory authority for all County jails, the Multnomah
County Restitution Center (MCRC), the Intensive Supervision Program (ISP), and the
contracted Womens’ Work Release program. The Department of Community
Corrections is the supervisory authority for the Alternative Community Service and
Forest Project programs as well as the contracted Residential Treatment Facilities
programs. :

While the supervisory authority is responsible for recording custody units, Sentencing
Guidelines do not clearly specify who should report this information to judges.
Probation officers, who are required to track all conditions of probation, have
traditionally reported to judges on the disposition of offender sentences. However,
under Sentencing Guidelines, the sentences have to be reported to judges in the more
exact terms of custody units, placing an additional administrative burden on
probation officers.

In some programs, such as Alternative Community Service and the Forest Project
Program, staff send summary reports to probation officers that describe the outcome
of referrals to their programs. With these summary reports, probation officers can
report to judges whether offenders have complied with imposed sentences.

The Sheriff's Office sends summary reports to probation officers on inmates sentenced
to MCRC and ISP, but not to the jails. Instead, the Sheriff's Office has made its
computerized Corrections Population Management System (CPMS) available and
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- provided training to probation officers. However, CPMS format makes it difficult and
~ time consuming for probation officers to obtain an accurate determination of custody
= units served. Further, information on CPMS does not identify offenders who fail to
e report to jail.

= Sheriffs managers stated that the large number of jail inmates makes it difficult to
e prepare summary reports on each individual, but reports could be sent when offenders
fail to appear or when they violate probation. They stated that the CPMS is being
- modified and could calculate the custody units.
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RECOMMENDATIONS

To improve documentation of sentencing decisions, the District Attorney should work
with the Courts to:

»  Provide additional training to report correct grid blocks.

»  Independently verify the grid block prior to sentencing.

»  Provide timely sentencing reports to OCJC and other criminal justice agencies.

» Investigate any sentencing discrepancies identified by OCJC.

»  Consider consolidating the Courts temporary sentencing form, the Criminal
History form, the supplemental form, and the judgment document into a single
form that provides timely information for the Sheriffs Office, Community
Corrections, and OCJC. Alternately, modify one of the current justice
information systems to record case information, to automatically identify the grid
block, to record the sentence, and to produce electronic or hard copy documents
that satisfy the information needs of the various agencies.

To ensure efficient and accurate reporting of custody units, the Sheriff's Office should:

»  modify its CPMS to calculate custody units served, or to develop a manual
reporting system for inmates who fail to successfully complete their jail sentence.
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Chapter Two

This chapter identifies alternative sentences which could increase the options for
managing sentenced offenders. One cusfody program could have been better
utilized.

Sentencing options can be increased

Local Sanctions

Multnomah County provides a number of sentencing options for convicted felons.
Based upon our analysis of a statistical sample of 128 offenders sentenced to
probation, 32% of the felons on probation received no additional custody unit
sanctions. The remaining 68% received sentences to jail, work release, the Forest
Project, Alternative Community Service, or a combination of some of these sanctions.
Exhibit 6 below shows the sentences imposed on the convicted felons in the sample,
and the relative amount and type of custody units served. For example, the pie on
the left shows 38% of the felons were sentenced to jail, 2% sentenced to jail and the
Forest Project, and 2% to jail and Alternative Community Service. There were no
felons in our sample sentenced to other programs such as residential treatment. The
pie on the right shows the relative numbers of local custody units imposed on felons,
with jail representing 86% of the total.

bBxhibit 6
Types of Sentences ' Total Custody Units Imposed
Work Release Forest Camp
2% Community WorkRelease 7% 4% Community
Service 3% Service
No Custody n, 19%
Sanction 3
32%

Jaitand
Community
Service .
5%\
Forest Camp %
2% 38%
Jail and Jail
Forest Camp 86%

Jail
Source: Auditor's Office Analysis of 128 felon sample

-~
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Actual jail sentences served

We found that jail inmates are serving about 61% of their sentence as a result of
credits for work and good behavior, and for time served in jail awaiting trial. There
were no felons in our sample who were released because of jail overcrowding. There
has been a decline in matrix releases of sentenced prisoners over the past several
years, with only 361 released in 1991, down from 1,299 in the previous year.

Exhibit 7 below shows the actual time served and reasons for reduced sentences in
a representative sample of 105 felons sentenced to local facilities.

Exhibit 7

Percent of jail days
served and reasons
for reductions

Source: Auditor's Office Analysis

Management of felons on probation

Felons assigned to local supervision are sentenced to probation for periods up to 36
months, and may also be sentenced to jail, Forest Camp Alternative Community
Service, or other sanctions. In response to the limits imposed by Sentencing
Guidelines, many sentences use only a portion of the maximum jail days. The unused
jail time may be used later to ensure the felon satisfactorily completes the conditions
of probation.. :

Other specific conditions of probation may be imposed on a felon such as submitting
to random drug-testing, reporting regularly to the probation officer, or avoiding
particular persons.

If the probation officer finds that the felon has violated conditions of probation, the

officer may arrest and book the felon into jail on charges of probation violation. A
judge reviews the case to determine whether additional local sanctions should be
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imposed. Ifjail is chosen, the judge may impose all or part of the remaining days up
to the maximum allowed by Sentencing Guidelines for the grid block. If the judge
chooses to revoke probation, up to six months of prison may be imposed.

Based upon our sample of 128 offenders, approximately 42% of felons had been found
in violation of their probation during FY90-91 and the 6 months following. Of these,
43% were revoked and sentenced to prison. The remainder were continued on
probation with 21% sentenced to jail, 14% sentenced to non-jail sanctions, and 22%
receiving no additional sanction. Many of the offenders who were sent to prison had

- multiple violation hearings prior to their probation revocation.

Sentencing decisions can limit probation sanctions

In some cases, the Courts may not have been able to sentence felons to additional jail
when they violated probation as a result of the initial sentences of felons. The felons
may have already served the maximum jail sentence allowed within Sentencing
Guidelines, even though the sanction would not be defined as jail under Sentencing
Guidelines. Using some sentencing options as "non-jail” sanctions can increase the
ability of the Courts to respond to probation violators.

The Sheriff's Office manages the Intensive Supervision Program (ISP). This program
confines offenders to their residences during certain hours, imposes other restrictions,
and requires regular meetings with their case supervisor. Up to 180 days can be
served in ISP. Most offenders are sentenced to this program as jail. Under
Sentencing Guidelines this program would be considered house arrest, a non-jail
custody program, rather than a jail-custody program.

The Sheriff's Office also operates the Multnomah County Restitution Center (MCRC).
Offenders sentenced to MCRC reside in the facility, but may be released during the
day to work, or to seek work. A portion of their earnings is used for room and board,
victim restitution, or for other court-ordered purposes. MCRC is considered a work-
release facility, a non-jail sanction under Sentencing Guidelines.

However, the Sheriff's Office holds inmates in MCRC who are sentenced to jail as well
as those sentenced to non-jail custody. Some offenders at MCRC were considered to
be serving their sentence in jail, while others were considered to be in work release,
a non-jail custody program under Sentencing Guidelines. Under this arrangement,
offenders in MCRC were participating in the same program but serving distinctly
different sentences. Offenders sentenced to jail at MCRC were reducing the amount
of jail time that could later be imposed if they violated probation, whereas the
offenders who were serving non-jail time would still be subject to the maximum jail
sentence allowed under Sentencing Guidelines.

If offenders receive non-jail sentences to ISP and MCRC, the amount of additional jail
time available to impose on the offenders who violate probation could be increased.
With the possibility of additional jail time, offenders on probation could be more easily
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supervised by the County’s Department of Community Corrections. To increase the
available sanctions for probation violators, the Courts have begun encouraging non-
jail sentences to MCRC and ISP.

Increase Use of Forest Project

Most custody sanctions are at capacity

Exhibit 8 below shows that most of the custody sanctions were operated at or near
their capacity in FY90-91. Some of these programs and facilities are also used by
persons who are not sentenced felons. All the jail facilities - the Detention Center,
Inverness 1, Courthouse Jail, and the Corrections Facility - operated at their capacity
for FY90-91. Sheriff's Office managers attributed the 88% utilization at the
Restitution Center to temporary closure of a floor because of repairs, and to a
shortage of referrals when the inmate capacity of the facility was expanded to 110
during FY90-91. The Intensive Supervision Program and Alternative Community
Service have no stated capacity levels. The Volunteers of America men’s alcohol and
drug treatment facility first began operations in FY90-91 and as a result did not
operate at full capacity.

Exhibit 8
Percent of
Usage of custody Facllity or Program Full Capacity
facilities and programs —e—z—cag
Detention Center 100%
Inverness 1 100%
Courthouse Jail 100%
Corrections Facility 100%
Our New Beginnings (women) 100%
Volunteers of America (women) 100%
Restitution Center 88%
Intensive Supervision Program n/a
Communlty Corrections
;]oresf Projecct 68%
.- ternative Community Service n/a
n/a indicates the Volunteers of America Alcohol & Drug (men) 64%
capacity of the program Volunteers of America (women) 100%
is not available Comprehensive Options for Drug Abuse (CODA) 88%
DePaul Treatment Center 100%
Our New Beginnings 100%
Source: Auditor's Office Anailysis Percent of Total Custody Capacity 98%

Forest Project Program was under-utilized

The Department of Community Corrections operates the Forest Project Program. In
this program non-violent, male offenders are sent to a facility near Cascade Locks
where they provide labor to improve and repair campgrounds, picnic sites, and forest
trails. The program receives most of its referred offenders from judges and probation
officers. The program was developed as an alternate to sending probation violators to
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prison but is also available to felons serving their initial sentence. Offenders referred
to the program are required to report to a pick-up location on Sunday evening where
they are transported to the camp. Sentences range from 4 to 10 weeks.

During FY90-91 the program had a daily capacity of 28 offenders. However, the
program operated at only 68% of its capacity, averaging about 19 offenders per day.
With these vacancies, the program cost about $86 per offender per day. In FY90-91,
approximately 230 full or partial sentences were served by offenders in the Forest
Project Program. If the program had operated at its full capacity, approximately 110
additional offenders could have served sentences there, reducing the daily cost to $59
per offender. This represented about $130,000 in under-utilized County resources.
Better use of the Forest Project Program could also help ease overcrowding at local
jail facilities and further enhance maintenance of the Mt. Hood National Forest area.

Some vacancies resulted from a lack of referred offenders, who were generally

probation violators. Approximately 72% of referred offenders were accepted in the
program in FY90-91. To fully utilize the program, approximately 150 more referrals
would have been needed. The Forest Project manager indicated that there are a
significant number of offenders in the criminal justice system who meet the program’s
criteria, but are not being referred. Other vacancies in the Forest Project Program
were due to offenders failing to appear at the pick-up location on Sunday evenings.
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RECOMMENDATIONS

To increase the sentencing options and achieve greater flexibility in the use of County
resources:

»  Sentence recommendations to ISP and MCRC should be considered as serving
non-jail custody units. To allow for better management of the offender, the
sentence recommendations should also require the offender to comply with the
requirements of the program as a condition of probation.

To better utilize Forest Project resources:

»  The Department of Community Corrections should work with the District
Attorney, Courts, and Sheriff's Office to identify additional offenders whose
sentences could include the option of serving in the Forest Project.
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Chapter Three

This chapter discusses the consistency of felony sentencing to local facilities and
programs. It also discusses undocumented immigrants in the Jjustice system.

Consistency of jail sentencing practices

Sentencing goals

Guideline sentences are based upon the severity of the current crime and the number
and type of previous criminal convictions. Within this framework, Sentencing
Guidelines intends sentences to be uniform and proportional. The goal of uniformity
calls for all offenders with a similar criminal history, convicted of similar crimes, to
be given similar sentences. The goal of proportionality calls for harsher sentences for
offenders convicted of more serious crimes and with a more extensive criminal record.

The Legislature intended that these and other goals be achieved within the limits of
the corrections resources, by matching sentencing policies to the resources available.
The Oregon Criminal Justice Council collected and analyzed felony convictions as a
basis for understanding sentencing decisions in Oregon. The sentence type and
amounts in the Guidelines grid were then matched to the available space in the
state’s prison system. Sentencing decisions — probation or prison, and the length —
were based on the capacity of resources. Consistent sentencing decisions were
necessary for effectively planning for and using State and County corrections
resources.

OCJC has the continuing responsibility to monitor offender sentencing and evaluate
the sentencing practices and their impact on prison usage. This information also
allows OCJC to estimate and plan for the impact of prison reductions in anticipation
of Measure 5 cutbacks. The Sentencing Guidelines Board can recommend changes to
the Legislature to match the grid blocks to the available prison space.

With consistent sentences, the need for County corrections facilities and programs can
be better anticipated. More information about specific types and capacities of local
sanctions can be identified. Better planning for needed sanctions can lead to
reductions in the number of sentenced offenders released early because of facility
overcrowding. In addition, the ability to plan County sanctions can increase the
likelihood that appropriate types of sanctions are available to sentenced felons.

Improved sentenclng consistency at the state level
Analysis by OCJC indicated that criminal history and crime seriousness strongly
influenced the sentences to prison. Using information collected from each county,
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OCJC was able to demonstrate a relationship between the prison sentence and such
factors of crime severity, criminal history, number of current convictions, trial, and
whether or not the offender was on parole or probation. Of all the factors which
explained the prison decision, criminal history and crime severity accounted for most
of that relationship.

0CJC concluded that race and gender also affected the prison decision. However,
these factors had only a marginal influence when compared to the stronger impact of
criminal history and crime severity. By creating a sentencing rationale related to an
offender’s criminal history and severity of the crime, Sentencing Guidelines have
reduced most of the impact of race and gender on prison sentences.

Another analysis by OCJC showed that the sentences became more uniform under
Sentencing Guidelines. OCJC studies indicate that in 1986 there were significant
variances in prison sentences for offenders with similar criminal histories or convicted
of the same crime. Since the introduction of Sentencing Guidelines, the OCJC reports
a 55% increase in the uniformity of imprisonment decisions throughout Oregon.

Constraints on jail sentencing practices

Sentencing Guidelines are structured to determine which offenders will be sentenced

to prison and the length of the sentence. A similar structure does not exist for the use

of jail custody units. The decision to impose jail is discretionary. In the probation -
portion of the grid, any offender can be sentenced to jail within the maximum limits

of either 30, 60, or 90 days, plus other custody units. These maximum limits are not

proportioned by grid block but divide the probation grid blocks into three tiers. A

range of no jail to 90 days for 46 grid blocks leaves little room to achieve

proportionality.

If there is sufficient jail space, Sentencing Guidelines allow sanctions to exceed the
maximum amounts in the Guidelines grid. The judge must find that there is sufficient
jail space. Under these circumstances, the sentence on a single charge may be as
much as 180 days in jail.

Low uniformity in the jall decision

Jail is the predominant sanction for felons, representing about 86% of the custody
units imposed on sentenced felons in Multnomah County. For the most part, probation
sentencing decisions were within the limits set by Sentencing Guidelines. However,
using a measure developed by the State of Minnesota, we found the use of jail in
Multnomah County lacks uniformity. The measure indicates that there are widely
divergent decisions whether to impose jail on offenders convicted of the same crime
with similar criminal histories. Exhibit 9 on the following page shows a comparison
of uniformity measures for the decision to impose prison before and after Guidelines
and the Multnomah County decision to impose jail for FY90-91.
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Exhibit ¢

Uniformity of t.he Prison Prison Jail
prison and jail post- pre- post-
decision Guidelines Guidelines Guidelines
.045 .10 22
1 ] ] ] | ] ] ] | | |
| L) | i i | 1 1 i 1 ]
0 05 10 15 20 25
Absolute Absolute
Uniformity Non-
uniformity
Source: Auditor's Office Analysis

On this scale, 0 is absolute uniformity and .25 is absolute non-uniformity. The
statewide measure in 1986 for the prison decision was .10. Uniformity was improved
to .045 after the introduction of Sentencing Guidelines. The measure of uniformity in
the Multnomah County jail decision for FY90-91 was .22. The jail decision after
Sentencing Guidelines is less uniform than the prison decision was before they were

introduced.

Low proportionality in the jail decision

Sentencing Guidelines call for increased sentences for more severe crimes and for
offenders with more extensive criminal histories. In Multnomah County it is not
always the case that a felon is more likely to be sentenced to jail for committing a
more serious crime and having a more extensive criminal history. The jail rate was
lower in some levels of crime severity and criminal history than in other levels which

were designated as less severe.

Exhibit 10 on the following page below shows the percent of offenders sentenced to

jail by grid block. The likelihood of jail — the height of the bars — does not appear
to increase with more severe crimes or extensive criminal histories. In Multnomah

County, sentences appear to be more harsh for drug offenders and repeat property
crime offenders than for person crime offenders. For example, the jail rate for Crime

Seriousness level 4 is much higher, grid block by grid block, than the next Crime
Seriousness level 5. Over 90% of the crimes at level 4 are drug crimes. The District

Attorney stated that this policy is a response to the large impact on the community
of these types of crimes.
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Exhibit 10

-
Percent of felons ff Bz?lm
sentenced to
jall by grid 90%
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70%
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Criminal
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Auditor's Office Analysis

Factors influencing the jail decision

Although Sentencing Guidelines set sentencing goals for the use of jails as well as
prison, criminal history and crime seriousness appear to have much less effect on the
sentencing decision for jail than they do for the prison decision. We duplicated the
multivariate analysis conducted by the OCJC using information available in the 1,519
sentencing reports of jailed felons in Multnomah County for the years 1990 and 1991.
Unlike the prison decision, criminal history and crime severity had little effect on the
jail decision.

Our analysis indicated that 88% of the 1,519 decisions to impose a jail sentence could
not be explained by any factors gathered in the OCJC data. The factors of criminal
history, crime seriousness, gender, Hispanic origin, and multiple convictions had only
a marginal influence on the decision. The factors of age, other racial categories, and
trial versus plea agreement appeared to have no influence. There may be other factors
not collected by OCJC which influence the sentences, such as offenders who
repeatedly fail to appear in court, or whether offenders have ties to the community.

Exhibit 11 on the following page shows the minimal influence of crime severity and
criminal history on the jail decision.
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Exhibit 11

- Hispanic 4%
Multiple convictions 1%\ | Gender1%

Criminal history 3% .

Factors influencing
the decision to
impose jail

Other factors

with no statistical
influence:

Age

Trial vs. plea agreement
Other racial categories

Unknown factors 88%

Source: Auditor's Office Analysis

Female Offenders

Females represented about 15% of the County’s sentenced felons in FY90-91. Overall
we found that 28% of the females were sentenced to jail compared to 47% of the
males. Justice personnel indicated that females often received less severe sentences
because of cultural attitudes towards women or because the offenders may have been
single parents caring for one or more children. The data that we had available to
examine the sentencing decision did not include information on marital or parental
status for males or females.

Hispanic Drug Offenders

Exhibit 12 on the following page indicates the percent of offenders going to jail who
were convicted of drug distribution, showing degrees of criminal history and
differences by race. Approximately 74% of Hispanic offenders with little or no record
were sentenced to jail compared to 35% of white, non-Hispanic offenders with similar
criminal histories.
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Exhibit 12

Total Probation By Prior Record By Race
Sentences for

Drug 5%
Distribution®

N=19
White

Hispanic

N=27

Prior Person Felonies

White

Hispanic

N=140
Prior Non-Person Felonies

White

*Represents 25% of all Hispanic

probation sentences (FY90-91) N-318

Minor Record or
No Prior Convictions N=156

N = # of cases
Sowsce: Audtior's Office Analysis

Disparity in the use of jail decreases as criminal history increases. We found that
Hispanic offenders with little criminal record were treated more harshly than similar
non-Hispanic, white offenders. However, disparity decreases when white offenders
with prior convictions for person crimes are compared to Hispanic offenders with a
similar criminal record.

Justice officials have stated that Hispanic offenders who are illegal immigrants are
generally sentenced to jail because probation is an "illegal sentence.” Because
probation is a sentence to be served in the community, and illegal immigrants are not
allowed to be in the community, the sentence has generally been to jail. In addition,
there are no sanctions available for non-English-speaking offenders sentenced to
probation. Personnel in the District Attorney’s Office stated that a sentence to jail
also ensures that illegal immigrants would be deported by the Immigration and
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Naturalization Service (INS). INS would have the jail "hold" illegal immigrants, when
their sentences were completed, for deportation to their native country.

We found that Hispanic offenders in jail with an INS hold were much more likely to
receive a jail sentence. However, we also found that Hispanic offenders who had no
INS hold were also sentenced to jail at a higher rate than similar non-Hispanic, white -

offenders.

Exhibit 13 below shows the jail rate for non-Hispanic whites, Hispanic offenders with
INS holds, and Hispanic offenders without INS holds. The District Attorney’s Office
indicated that jail rates could be higher for Hispanic offenders because many were
illegal immigrants, even though INS had not placed a hold on them. They also
indicated that many Hispanic offenders lead a transient lifestyle which would make
a sentence in custody more appropriate.

Exhibit 13
' 100%
Percent of felons
going to jail
who were
convicted of
drug crimes
o Hispanic Hispanic
White gelm‘enced lS:e:'\fenced
. S elons . elons
Fggr?snced (With INS (With no INS
Source: Audltor's Office Analysis hold) hold)

Other factors used in sentence recommendations

The tests for uniformity and proportionality of sentencing were based upon OCJC
data gathered by grid block categories. We also analyzed particular crime categories
and found some similiarities and dissimilarities in sentences.

Exhibit 14 on the following page shows the range of sentences imposed on 15
offenders convicted of Burglary I with no previous convictions or minor non-person-
convictions. For those with Burglary I as their only conviction, sentences ranged from
no jail for thirteen offenders to 90 days jail for two offenders. Non-jail custody units
ranged from none for eight offenders to 32.1 for one offender.
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Exhibit 14

Other Custody Total —
Range of sentences Crime Days in Jail Sanctions Custody Units
?;l:;glgg c'k 741 Burglary | No Jail None None
Burglary | No Jail None None
. |Burglary | No Jail None None
Burglary | No Jail None None
Burglary | No Jail None None
Burglary | No Jail None None
: Burglary | No Jail 1.7 days ACS 1.7 units
ACS - Alterngtive Burglary | No Jail 2.1 days ACS, and 30 days
Community Service v Residential Treatment 32.1 units
Burglary | No Jail 3.3 days ACS 3.3 units
Burglary | No Jail 3.3days ACS 3.3 units
Burglary | No Jail 4.2 days ACS 4.2 units
Burglary | No Jail 20 days Forest Project 20 units
Burglary | 4 days 5 days ACS 9 units
Burglary | 90 days None 90 units
Burglary | 90 days None 90 units
Source: Auditor's Office Analysis

The District Attorney’s Office also analyzed their case files for two samples of
offenders to determine whether there was consistency in sentence recommendations
made by the deputy district attorneys. According to the characteristics of the cases in
the first sample, the office practice would be to not recommend jail; and for another
sample, with different characteristics, office practice would recommend jail. In both
these samples, if 50% of the offenders received recommendations of jail we would
conclude that there is no consistency in office practices, because offenders would be
equally likely to receive either sentencing recommendation.

The District Attorney’s Office concluded that the sentence recommendations were far
more consistent than our analysis indicated, especially when considering additional
information from the case files. They cited other factors that they consider when
recommending sentences. These factors, such as offenders repeatedly failing to appear
in court are not in the data gathered by OCJC. In addition, they noted that the
Courts approved a lesser, non-jail sentence than recommended by the District
Attorney’s Office in 7 cases they reviewed, which could account for some of the lack
of uniformity that we found when we tested the OCJC data.

In the first sample, the District Attorney’s Office found that 20 of 26 cases had a
recommendation of no jail in accordance with office practice. In the other six cases,
where jail was recommended, the District Attorney’s Office cited one or more of the
following aggravating factors:

» the offender had repeatedly failed to appear in court;

» the offender had other arrests or pending charges;

» evidence indicated a more serious crimé may have been committed.
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With 77% of these cases receiving the same recommended sentence, there appears to
be some consistency in recommended sentences for this crime. However, we found that
at least one of the aggravating factors cited to support the jail recommendation was
also present in 65% of the cases where jail or the Forest Project was not
recommended.

In the second sample, the District Attorney’s Office indicated that 26 of 36 cases had
a recommended sentence of jail or the Forest Project as a condition of probation, in
accordance with office practice. The District Attorney’s Office states that the Forest
Project is generally considered an equivalent to short periods of jail, although it is not
tracked in OCJC data as jail. This difference could account for some of the lack of
uniformity we found in our tests.

In the six cases where jail or forest camp was not recommended, the District

Attorney’s Office cited the following factors:

> there were problems with witnesses or evidence which made conviction by trial
less likely;

» the offender had already served time in jail awaiting trial, or for a probation
violation;
the offender was mentally retarded; or
the recommendation was for another sanction equivalent or more severe than jail
or the Forest Project.

Again, a similar recommendation in 26 of 36 or 72% of cases would seem to indicate
consistency. However, among those cases where jail or the Forest Project was
recommended, we found five cases where offenders had already served time awaiting
trial or for probation violation, contrary to stated office practices.

Causes of the varlances In sentencing

There are a number of causes to explain the variations which occur in sentencing to
local facilities and programs. The County’s District Attorney and Courts place
increased emphasis on certain types of crimes, such-as drugs, which result in
sentences whose severity may not completely agree with the priorities set in the
Sentencing Guidelines. As a result, measures of proportionality might indicate a lower
level of agreement with Sentencing Guidelines goals.

A certain level of variation is to be expected in any type of guidelines system. For
example, a different sentence may be recommended because the specific facts of the
crime or characteristics of the offender may be significantly different from other cases
in the category defined by Sentencing Guidelines. It is unlikely that the Sentencing
Guidelines could be comprehensive enough to anticipate and account for all the
possible factors involved in sentencing decisions. As a result of these factors, it is also
unlikely that sentencing would be completely uniform.
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Variances may also result from different decision-making methods. The District
Attorney’s Office has established office practices which provide general guidelines for
negotiating sentences. These practices provide for some administrative controls, such
as management approval over negotiated sentences of the more serious crimes.

According to the District Attorney’s Office, its four prosecution units have also agreed
upon more specific practices which set additional recommended sentences for other
crimes or offender characteristics. However, we could not verify that the prosecution
units coordinate their sentence recommendations, which can cause sentence
inconsistencies. For example, the prosecution unit handling property crimes may have
established sentences which are more harsh than the sentences set by the unit
handling persons crimes, which are considered more serious under Sentencing
Guidelines. This lack of coordination could result in inconsistencies between crime
seriousness and the severity of recommended sentences.

Deputy district attorneys also consider other factors in their sentence negotiations
which were not consistently applied. In explaining recommended sentences the
District Attorney’s Office cited a number of factors that affected the decision whether
to recommend a jail sentence. While it may be difficult to develop procedures which
define the factors and the influence they should have in sentence negotiations, the
factors currently used on an informal basis may have a greater influence on
sentencing decisions than the seriousness of the crime or the criminal history of the
offender.

Without a common understanding among deputy district attorneys of the factors to
be considered in sentencing decisions, there is a greater likelihood of inconsistent
sentence recommendations. And without more specific procedures, there is also no
assurance that recommended sentences are consistent with the goals of Sentencing
Guidelines.

In determining whether or not sentences complied with office practices, we were
unable to find a system within the District Attorney’s Office for tracking sentences.
It appears that the only means available for monitoring factors considered in sentence
negotiations is for an experienced attorney to review and interpret individual case
files. Without a tracking system, there is no assurance that practices on sentence
negotiations are being interpreted and followed in a consistent manner by the deputy
district attorneys.

Finally, the Courts retain the final authority over the sentencing decision. The factors
they take into account when imposing the sentence may also increase the variability
of sentencing.
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Impact of sentencing practices on County resources

Without consistent sentencing practices it is difficult to ensure adequate and
appropriate local facilities and programs to meet sentencing needs. While the
consistency of prison sentences has allowed the State to better allocate its prison
resources, the inconsistency of sentences in Multnomah County makes it more
difficult to manage sentenced felons or to plan for needed sanctions in a cost-effective
manner.

Without the ability to plan for needed sanctions, the Department of Community
Corrections and the Sheriffs Office may be less effective in their supervision of
sentenced felons placed in their custody. Some convicted felons may be released before
completing their sentences as a result of jail overcrowding. In addition, inadequate
capacity can delay some sentences because offenders have to wait for openings in
facilities and programs. Inadequate jail capacity may also reduce the ability to impose
consequences on sentenced offenders who violate the conditions of their probation,
making them more difficult to manage.

Without a system for monitoring the basis for sentence recommendations it is also
difficult to obtain sufficient detail to determine the impacts of sentencing policies on
County facilities and programs. For example, this information could be used to
supplement OCJC data to better understand County program and facility needs.

Although consistency in sentencing may allow for better planning, the Courts state
that this goal should not have too much influence on the sentencing decision. They
state that the sentencing decision should be based upon the characteristies of the case
and offender, without consideration of external factors such as limited availability of
jail space. They believe that Sentencing Guidelines have limited their discretion in
sentencing, and to achieve greater consistency with more specific probation sentences
would further limit their discretion.

Sanctions for illegal immigrants may not be effective

Changes In sentenced felon population

In the past five years there have been significant shifts in the crimes for which felons
are sentenced in Multnomah County. Exhibit 15 on the following page shows large
shifts in the types of convictions. In 1986 nearly half (1,051 or 47%) of all felons were
sentenced for property crimes. In FY90-91 only 30% or 839 were sentenced for
property crimes. Most significant was the increase in sentenced felons for drug crimes,
jumping from 323, or 14% of all felons, in 1986 to 1,319, or 48% of all felons, in FY90-
91. These shifts may have resulted from changes in crime rates, but may also reflect
changes in police arrest policies or changes in the District Attorney’s prosecution
policies.
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Exhibit 15

1.400r
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Person Property Driving Drugs Other
" Type of Crime

Source: Auditor's Office Analysls

In addition, the sentenced population includes a larger number of minorities. In 1986
approximately 28% were minorities, increasing to 43% in FY90-91. Exhibit 16 below
shows that the percentage share of the sentenced population who were Hispanic had
the largest increase, from 69 in 1986 to 518 in FY90-91, or from 3% to 19%, of all
convicted felons in Multnomah County. These shifts may also be the result of changes
in the allocation of police and prosecution resources. a

Exhibit 16
18001 ]
Race or ethnicity of
felons sentenced 1,600
1986 and FY90-91 1.400
1200
1986 Felons Number of
2.256 Total Felons 1
Sentenced
FY90-91 Felons . 800
2.766 Total
600
400
200
0 -
White African-American  Hispanks Other
Race or ethniclty

Source: Auditor's Office Analysis
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Sentencing of Hispanic offenders in FY90-91

Drug offenses were the predominant offense of Hispanic offenders, with 90% of all
Hispanic offenders convicted of a drug offense in FY90-91. Approximately 50% of all
the felons identified as Hispanic in FY90-91 had an INS hold. After the sentence was
served, INS took custody and deported offenders with INS holds to their native
country. Re-entry after deportation is a felony and a prosecutable offense in federal
court. However, the INS has recently been forced to limit its response to illegal
immigrants convicted of crimes. Because of budget constraints, the agency will only
take action against those illegal immigrants who have been convicted of the most
serious crimes.

Many of the illegal immigrants in our sample were re-arrested after deportation. In
the group of Hispanic offenders who were released to INS from Multnomah County
for deportation, 18% had already been deported at least once before their arrest
during our sample period in FY90-91. Of those offenders who were deported during
FY90-91, 27% were re-arrested within that same year or the 6 months following. All
were arrested on new charges. One felon was re-arrested on new charges less than a
month after his release to INS.

The criminal justice system in Multnomah County has taken some steps to reduce
costs in cases involving drugs and for offenders with holds from other jurisdictions.
For example, Hispanic offenders were adjudicated under a special program intended
to minimize the number of jail beds filled by offenders awaiting trials. To this end the
Courts have imposed pre-trial deadlines and assigned specific judges to hear drug
cases. The District Attorney’s Office works with the Court to identify offenders with
holds and move them quickly through the system.

However, in FY90-91, the differences in the decision to impose jail sentences in drug
distribution crimes alone resulted in an additional demand on the system of 4,260 jail
bed days, representing approximately $368,000 in jail resources. Most of the
difference occurred between white and Hispanic offenders who had little or no
criminal records. As shown in Exhibit 12, 35% of non-Hispanic white offenders with
a minor criminal record or no prior convictions were sentenced to jail compared to
74% of the Hispanic offenders. This resulted in about twice the amount of jail
sentenced for Hispanic offenders compared to white offenders, totaling 6,418 days for
Hispanic offenders compared to 3,375 days for white offenders.

Coordination with INS A

Jail staff notify INS when an offender with an INS hold can be released to their
custody. If a jail sentence has been imposed, jail staff notify INS of the projected
release date for the offender. INS generally picks up offenders on a weekly basis. The
County is reimbursed by INS for the time the offender is in jail from the end of the
sentence until the release to INS.
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We found Hispanic offenders remained in jail waiting for INS release from 1 to 37
days and on the average 6 days. While the County is reimbursed on a per diem basis
by INS once the sentence is complete, there is a cost in sanctions not available for
other offenders. On the average, Hispanic offenders’ use of jail was increased an
additional 16% while waiting for release to INS.

Other approaches to deal with criminal undocumented immigrants

A 1990 study by the Metropolitan Human Relations Commission indicates that most
undocumented immigrants were coming from Mexico seeking employment. Without
proper documents, some were not able to work and began dealing drugs to buy food
or false documents that would allow them to work. The study said that most of the
undocumented immigrants were not drawn to Portland, but were moving among the
western states seeking better economic and social conditions. The study recommended
development of policies and programs that address the needs and interests of
Hispanics and the Old Town community. It also questioned an approach to
eliminating drug dealing which ignored the demand for drugs. The Portland Police
Bureau recently announced that it would begin to target drug buyers as well as
dealers.

Other jurisdictions also have problems in dealing with criminal activities of illegal
immigrants. A study completed in San Diego found that only a small percentage of
the undocumented population was responsible for crimes. It was also noted that there
are different patterns of criminal behavior among illegal immigrants. These factors
suggest that treatment of all illegal immigrants as a law enforcement problem would
lead to ineffective and counter-productive policy. Although increased funding for law
enforcement may be a reasonable approach, it would be most cost-effective only if
specifically targeted at groups or individuals committing crimes.

We found widely divergent approaches to the problem of criminal undocumented
immigrants. Los Angeles County is supporting two bills in Congress that would
require Federal reimbursement to local jurisdictions for the criminal justice costs of
undocumented immigrants. The City of Encinitas, California, has used a "hiring hall"
to assist in removing documented migrant laborers from the street and reducing their
potential entry into the criminal justice system.

Other ideas have been proposed, such as credit for time in jail awaiting trial and
probation with the condition that the convicted offender return to their native
country. An offender who is re-arrested would be subject to a prison sentence or
Federal sanctions. Others have suggested that the assistance of Hispanic
organizations might increase the effectiveness of probation as a sentencing option.
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RECOMMENDATIONS

To increase uniformity of felony sentencing, to relate felony sentencing to crime
severity and the offender’s criminal history, and to better match custody facilities and
programs to felony sentences, the District Attorney’s Office should:

» Develop a more specific, coordinated set of office practices for sentence
recommendations;

>  Develop a system to monitor the sentences recommended by deputy district
attorneys to ensure that sentence recommendations comply with office practices.

To better manage the population of illegal immigrants in County facilities and
programs, local criminal justice agencies should:

»  Investigate the efforts of other local jurisdictions to provide a cost-effective
means of addressing the problem;

»  Work with INS to identify other options for dealing with illegal immigrants
convicted of a felony;

»  Identify other local organizations which could work with illegal immigrants,
reducing the incidence of criminal behavior and their entry into the criminal
Jjustice system.
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APPENDIX A

All Offenders Sentenced in Multnomah County FY90-91
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APPENDIX B

Felony Guidelines Sentencing Report
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FELONY GUIDELINES SENTENCING REPORT

- PLEASE PRESS FIRMLY PART A

1 Court Case # 2 Offender's Last Name . 3 Sex 4 Birthdate
10 Male

= 2} Female \ ‘

o 5 County of Sentencing 6 Race 7 SID # 8 Date Found Guilty
: ; 103 white  30INat. Am. s{JAsian )

< 2[]Black 4[] Hispanic s[JOther ‘ ‘

2 9 Guilty By i 10 Supervision Status At Offense

I-: 1[JPlea w/charge.s(s) dropped 40 Stipulatec} Facts 107 None a[] Post-Prison/Parole

= 2[1Pleato lefs.er included sL] Bench Tnal 2[J Probation 47 Incarceration/Escape

- 3[JPiea to original charge(s) 6 Jury Trial

g 11 Did The Case Involve

- 13 No stipulations a[] stipulated grid block and presumptive sentence

2[ Stipulated grid block enly 4[] Stipulated grid block and departure sentence

14 Seriousess

I {2 Most Serious Offense (Primary Offense) A
anking

7]

/]

-3 15 Offense Modifiers 1 JAttemptor Solicitation  2[[] Conspiracy 16[JFirearm Used

0 17 Second Most Serious Offense 18 ORS 18 Seriousness
3 Ranking
O

©
5', R 20 Otfense Modifiers 1[JAttempt or Solicitation  2[0] Conspiracy 21[J Firearm Used

w 22 Third Most Serious Offense 23 ORS 24 Seriousness
E Ranking

R el

0®

(3

25 Oftense Modifiers 1[J Attempt or Solicitation 2[ Conspiracy 26 JFirearm Used

27 [ supplement at

tached to report additional current convictions

,s CRIMINAL HISTORY

% A B CDEF G H
§l  CLASSIFICATION

= (CIRCLE)

2

T

Racord all prior felony and A-misdemeanor convictions on Criminal History Worksheet and attach.

29 The presumptive guideline sentence for the primary offense is:

1[J A prison term of to : months and 2] A probationary sentence

a post-prison supervision term of months. of months.

30 Additional current convictions: PRESUMPTIVE RANGE BASE RANGE

Second most serious to months to months

Third most serious to months to months

GUIDELINE SENTENCE
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*PLEASE PRESS FIRMLY
-

B 31 Court Case # 33 Sentencing Date

34 PSI Ordered
1dYes 2[No

months

10 Bench

35 Probation Length: months

IMPOSITION OF:

CUSTODY JAIL
UNITS

2[ Supervised

43 Most Serious Offense(Primary):
44 Second Most Serious:

1[0 Concurrent
to primary sentence

45 Third Most Serious:

1[J Concurrent

2[] Consecutive

2[] Consecutive

months

months

to primary sentence

- 36 Most Serious Offense

37 2nd Most Serious Offense 46 Total Term of Imprisonment:

47 This prison term runs: 1{]JConcurrently

o 38 3rd Most Serious Offense

~ 39 Total : 2[] Consecutively

to prior sentence in Case #

months.

40 Total Financial Conditions . .
: 48 Post-prison Supervision:

41 Type of Treatment or Evaluation:
10Yes

Sentence Pursuant to ORS 137.635:

49 Gun Minimum Imposed:

- [0rug {JAlcohol [ Mental Health [JSex Offender [ Other 100 Yes

FOR OFFENDERS IN 8-G, 8-H OR 8-1

1 Yes
42 Eligible for Optional Probation 20No
If ineligible, cite reason(s): 10 Treatment not available

2] Firearm use
3[7] Supervision status at offense

AGGRAVATING FACTORS

O A. Daliberats Cruslty to Victim

{1 B. Victim Particularly Vulnerable

[ ¢. Violence Toward Victim or Witness

52 Factors cited as a basis

e 50 A departure sentence was
for departure sentence:

imposed for the:
N : 1[0 Most Serious Offanse

a3 2[J 2nd Most Serious Offense
- [ A. Victim Involvement

3] 3rd Most Serious Offense
- [0 B. De'endant Under Duress
[ C. Defendant's Mental Capacity
{7 D. Offanse Accomplished by Another
[3 E. Defendant's Minor Role
O F. Defendant's Cooperation w/State

MITIGATING FACTORS

{1 D. Persistant Similar Offenses

[J E. Weapon Use

O F. Violation of Public Trust

[ G. Muiltiple Victims or incidents

0 H. Crime Part of Organized Operation
O & Permanent Injury to Person

[O J. Harm/Loss Greater Than Typical

O K. Motivated by Race, Religion
or Sexual Orientation of Victim

0 L Other

51 Type of departure sentence:
1[0 Dispositional
23 ODuratonal
3 Dispositional and Durational
4 [J Dangerous Offender B ) G. Harm or Loss Less than Typical

. 5[ Custody Units
} 1 Other

n
W
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)

=
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o
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o

[ H. Conviction Frea for Significant Period
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CASE.

HECK OFF THE CONVICTIONS NOT RELIED UPON TO ESTAB-
LISH THE CRIMINAL HISTORY CLASSIFICATION IN THIS

C

CRIMINAL HISTORY WORKSHEET

(Attach to Felony Guidelines Sentencing Report)
CONVICTION TYPE

“ e
JUVENILE ADULT

- Court and Date of Felony Felony Class-A
Offense Title Case# Conviction |Person | NonPer||Person |NonPer| Person|NonPer

Oooooconooooooododdd

Note: For multiple prior offenses sentenced

| | [
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: Feloqi_gs : Felonies : A-Mgsds
' I | |
TOTAL NUMBER OF | | i
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PRIOR CONVICTIONS | -
BY TYPE: | |
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SUPPLEMENTAL SENTENCING REPORT

(Attach to Felony Guidelines Sentencing Report)

“PLEASE PRESS FIRMLY

1 Court Case # 2 Offender's Last Name

3 Fourth Most Serious Offense

5 Seriousness
Ranking

6 Offense Modifiers 1] Attempt or Soficitation  2[]J Conspiracy

70Firearm Used

8 Sentence imposed:

10 A prison term of months

10 cConcurrent 20 Consecutive
to primary sentence

9 Fifth Most Serious Offense

2 [0 A probation sentence of months
custody units

jail days

11 Seriousness
Ranking

12 Offense Modifiers 1] Attempt or Salicitation ~ 2[J Conspiracy

13[JFirearm Used

14 Sentence imposed:

1 A prison term of months

1[0 Concurrent  2[JConsecutive
to primary sentence

15 Sixth Most Serious Offense

2[J A probation sentence of months
custody units

jail days

17 Seriousness
Ranking

18 Offense Modifiers  1[] Attempt or Solicitation ~ 2[J Conspiracy

19[JFirearm Used

20 Sentence imposed:

1 A prison term of months

1[0 Concurrent  2[[] Consecutive
to primary sentence

21 Seventh Most Serious Offense

months
custody units

2 [ A probation sentence of
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MICHAEL D. SCHRUNK, District Attorney for Multnomah County

600 County Courthouse e Portland, Oregon 97204 e« (503) 248-3162 -

August 12, 1992

Mr. Gary Blackmer

County Auditor

1021 S.W. Fourth Avenue, Room 136
Portland, OR 97204

Dear Mr. Blackmer:

I have completed a preliminary review of the Final Draft,
Management of Felons: Improve Sentencing Practices. You and your
staff have devoted many months to the preparation of this report
and because of that investment I believe it is important that our
response be as thoughtful and complete as befits that investment.

Barely 25 months old, Oregon’s Sentencing Guidelines represent the
most significant change in Oregon Criminal law in over 20 years.
The implementation of those guidelines, the subject of your review,
has been one of the most complex, extensive and far reaching
efforts the criminal justice system has undertaken. I am proud of
the work our staff and others have made toward achieving the goals
of proportionality, uniformity, consistency, and "“truth in
sentencing".

Your report points out the complexities of the changes undertaken
and the obstacles we have surmounted in implementing sentencing
guidelines in Multnomah County. I am particularly pleased with the
accuracy and timeliness achieved by the Criminal History Unit, our
unit charged with compiling the complete and accurate criminal
history on all felony offenders. As your report noted they had a
99% accuracy rate. The single incorrect case out of the 97 in your
sample did contain the necessary information but the data was not
properly entered on the form.

T will take issue with a policy you attribute to me. On page 28 of
the report you observe that property and drug offenders are getting
harsher sentences than offenders committing person crimes. You

then characterize that as a policy position of the District
Attorney. You are in error on both points.

Your limited sampling technique drew cases from a pool consisting
of those who received presumptive probation. That particular
population excluded the majority of the offenders who did get
prison sentences for person crimes. Those remaining person crime
offenders who did not get sentenced to prison are in your sample.
The Guidelines allow for mitigating factors which can and do result
in person crime offenders receiving a less harsher sentence than a
more serious property or drug offender.
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I cannot allow your report to leave the impression that person
offenders in Multnomah County are treated less severely than
property offenders. This is just not the case. Indeed, across the
state and according to the Oregon Criminal Justice Council, the
prison rate for person crime offenders has increased 38% statewide
since the implementation of Sentencing Guidelines.

You recommend that we "...develop a more specific, coordinated set
of office practices for sentencing recommendations". While we do
have directives regarding appropriate sentence recommendations, and
we provided some examples to your staff, you and your staff feel
that they are not as specific as you would wish. You have to
realize that we cannot create a rule or office practice for every
conceivable sentencing situation, as we are involved in over 5,000
sentencings each year. We have developed a set of sentencing
policies that provide guidance to the various felony trial units.
These written policies, among other policies established by this
office, are cited as a model by the National College of District
Attorneys and used in the training of elected prosecutors. You
might contact them for a better understanding of the issue and they
could provide you with other "state of the art" examples of such

policies.

As you know our staff has reviewed and commented on portions of an
earlier version of the report. The final draft responds in part to
some of our earlier criticisms but not to others. There are other
observations and conclusions in the report that deserve more
attention and require more consideration on our part. Over the next
few months we will be reviewing the report with our senior felony
prosecutors and the trial units to better evaluate your views and
recommendations. I am sure you will agree that our mutual goal is
for all of us to continue to improve upon the Sentencing

Guidelines.

Sincerely,

N e

MICHAEL D. SCHRUNK
District Attorney

MDS:je
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Multnomah County

. ) ° ROBERT G. SKIPPER
Sheriff’s Office SHERIFE
12240 N.E. GLISAN ST., PORTLAND, OREGON 97230 (503) 255-3600

August 7, 1992

Gary Blackmer, Auditor
Multnomah County
1120 SW 5th Ave
Portland, OR 97204

Re: Management of Felons Audit

Dear Mr. Blackmer,

I am in receipt of your audit "Management of Felons". I am sure that you have received the
full cooperation from my staff and from the other elements of the Justice System in your efforts
to complete this review.

I would like to thank you for completing this very difficult audit. As you are well aware, the
Justice System is a very complicated and interdependent system. The issues involved are
extremely important because they relate to the safety and security of the community and to the
rights of all individuals.

As you noted, the Felon Sentencing Guidelines legislation approved in 1989 by the Oregon State
Legislature primarily addressed sentencing to the state prison system. While the legislation did
establish sentencing grids for local non-prison sentences, these sentences and procedures do not
necessarily address the local communities concerns, programs and facilities. Itis also important
to remember that factors in local sentencing may be based on concerns other than those that are
involved in sentencing to the state prison system. These factors may include resources and
programs available in the local community and individual characteristics of the case and the
offender. The report identifies the complexities and limitations of the current Felony Sentencing
Guidelines legislation and suggests that additional coordination and legislation may be helpful.

I feel that we have one of the best, if not the best, Criminal J ustice systems in the country. We
have very dedicated and committed professionals - Judges, Attorneys, Law Enforcement
Officers, Corrections Officers and Probations Officers. This report provides additional
information for our Justice System to review and consider. Iam sure that with this information
and with the cooperation of the entire System we will be able to further improve our services
for the community.
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I have included, as part of this letter, some comments regarding specific recommendations
related to the Sheriff’s Office.

Thank you again for you and your staff’s efforts in preparation of the report - "Management of
Felons".

Sincerely,

i)
Q tg. J\
Robert G Skipper
Sheriff

RGS/ct/4360X.WP/23B
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'MANAGEMENT OF FELONS - Improving Sentencing Practices.

Comments regarding recommendations related to the Sheriff’s Office:

CHAPTER 1

To ensure efficient and accurate reporting of custody units, the Sheriff’s Office should:

Modify its CPMS to calculate custody units served, or to develop a manual reporting
system for inmates who fail to successfully complete their jail sentence.

RESPONSE:

As you are aware we are in the process of rewriting and changing our
management information system (CPMS). We are making these changes to
better address new developments and needs within the correctional system.
It is also important to note that this change will allow us to keep pace with
the increased demands on our system while controlling the increased staffing
needs and costs. It is anticipated that these changes will allow us to better
address this recommendation.

We have also provided access and training on our current computer system
to the Department of Community Corrections so that they can obtain the
necessary information. We will work with the Department to determine
what additional assistance might be needed to further address this concern
prior to the completion of the rewrite of our information system.

CHAPTER I

A. To increase the sentencing options and achieve greater flexibility in the use of county
resources:

Sentence recommendations to ISP and MCRC should be considered as serving non-jail
custody units. To allow for better management of the offender, the sentence
recommendation should also require the offender to comply with the requirements of the
program as a condition of probation.
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RESPONSE:

We would concur with the recommendation to ‘increase the use of non-jail
custody units in the imposition of sentences to the Restitution Center and to
ISP. '

The Multnomah County Restitution Center is nationally accredited as a work
release facility and is a model for similar programs throughout the United
States. The program at the Center addresses the safety and security
concerns of the community while providing a means for offenders to work
in the community. The offender pays restitution, supports his family, and
pays towards the cost of his room and board. The Center receives inmates
sentenced on both misdemeanors and felonies. The Federal Court Order
also gives the Sheriff authority to maximize existing bed capacity by
transferring screened and approved jail inmates to the Center.

The Intensive Supervision Program is a very innovative program that allows
screened inmates to serve a portion of their sentence in the community under
supervision. In 1987 this program won the Oregon Council on Crime and
Delinquency’s Claire Argow award for the outstanding adult program
providing an alternative to incarceration. While the main focus of the
program has been to accept a person during the last portion of a jail
sentence, the program can receive direct sentences from the court as noted
in the recommendation. :

These programs are very important elements in our custody continuum.
Sentences as noted in the recommendation would be consistent with these
programs and could further enhance the use of our local resources.

B. To better utilize Forest Project resources:

The Department of Community Corrections should work with the District Attorney, Court,
and the Sheriff’s Office to identify additional offenders whose sentences could include the
option of serving in the Forest Project.
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RESPONSE:

The Sheriff’'s Office works with all elements of the Justice System to
improve and enhance our correctional resources. While we are not involved
in recommending offenders to the Forest Project, we would take part in any
effort initiated by the Department of Community Corrections to develop
procedures to more fully utilize the Forest Project as a local sentencing
option.

CHAPTER 111

To better manage the population of illegal immigrants in county facilities and programs,
local criminal justice agencies should:

Investigate the efforts of other local jurisdictions to provide a cost-effective means of
addressing the problem;

Work with INS to identify other options for dealing with illegal immigrants convicted of
a felony,

Idenify other local organizations which could work with illegal immigrants, reducing the
incidence of criminal behavior and their entry into the Criminal Justice System.

RESPONSE:

The Sheriff’'s Office is responsible for housing persons charged with
immigration violations and persons accused or convicted of state and federal
laws. While we have limited flexibility due to state and federal laws, we
have regularly met with INS officials to better coordinate the appropriate
movement of illegal immigrants out of our jail system as soon as possible.
INS and our Records Unit maintain daily contact to coordinate the
movement of persons held on immigration holds.

The Sheriff’s Office will actively take part in any Justice System effort to
better manage the population of illegal immigrants. It is important to
remember that this is a very complex community problem involving more
than the Justice System.
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GLADYS McCOY, Multnomah County Chair

Room 1410, Portland Building
1120 S.W. Fifth Avenue
Portland, Oregon 97204

(503) 248-3308

= M EM O R A NUD U M

- TO: Gary Blackmer, Auditor

= FROM: Gladys Mccggsg
- Multnomah Co y Chair
DATE: August 12, 1992

L‘:” Thank you for the very thorough audit on Management of
- Felons. While most of the audit relates to the elected
officials in the Justice System, there was a section concerning

Community Corrections, my jurisdiction.

- I have reviewed the comments from the Department
- Manager of the Department of Community Corrections, Tamara
- Holden. They indicate some options for addressing the
- underutilization of our successful Forest Project. I support
these efforts and will monitor them with the expectation of
reporting the status to you and the Board within six months.

{
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DEPARTMENT OF COMMUNITY CORRECTIONS

DIAGNOSTIC & PROGRAM DEVELOPMENT DIVISION GLADYS McCOY
421 S.W. FIFTH AVE,, SUITE 600 COUNTY CHAR
PORTLAND, OREGON 97204-2166

(503) 248-3980 FAX: (503) 248-3990

MEMORANDUM
TO: Hank Miggins
FROM: - Tamara Holden Ebtgﬂfgng
DATE: August 4, 1992 H
i
RE: Auditor's Report: Management of Felons

The Auditor's report was a thorough and constructive assessment of
county practices which pointed out a number of problematic areas.

T Inconsistent Use of Local Jail

The argument that jail is used inconsistently is weakened by
an inconclusive graph on page 98. The trend lines in most
rows and columns of that graph appear to slope upward with
increasing crime severity or criminal history. True, there
are some significant departures from the use of jail that
. would be expected if the decision was based solely on crime

seriousness and criminal history. However, Guidelines were
not meant to structure the jail decision beyond setting
maximum terms. As noted in the DA's rebuttal, there are a

number of factors which are appropriately considered when
formulating sentencing recommendations.

Still, we would agree that the County could do a better job of
allocating Jjail beds. It may be useful to develop
standardized criteria for the use of jail. A task force
should include the District Attorney's Office, the MCSO, DCC,
the Circuit Court, and the Public Defender. The task force
should propose criteria for recommending jail as a condition
of probation and for establishing the length of the jail term.

The criteria need not be binding.
II Lack of Sentencing Alternatives for Hispanic Offenders

The Auditor suggested that Hispanic offenders are
disproportionately incarcerated. We should keep in mind that:
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1. The disproportionate number of Hispanics sentenced to
jail may simply be a consequence of the number of
Hispanics convicted of drug charges. The justice system
appears to be responding to the public's desire to impose
sanctions for drug crimes within the limits of Sentencing

Guidelines.

2. It may not be practical or cost effective to sentence
illegal aliens to probation and put them in competition
with citizens for treatment program slots.

However, the Auditor's statement that Hispanics are more
likely to be incarcerated even when they are not illegally in
the country is significant. We agree that our community would
be well served by the development of sentencing options for
Hispanic offenders. DCC funding is limited and likely to be
reduced, but we will explore grant opportunities and work with
advocates for this population to develop alternatives to jail.

Underutilization of the Forest Project

The auditor recommends that the Department of Community
Corrections should work with the District Attorney, Courts,
and Sheriff's Office to identify additional offenders whose
sentences could include the option of serving in the Forest

Project.

In the last several weeks, in order to increase utilization of
the Forest Project, we have implemented the following changes:

1. Offenders who "no show" for the van returning to camp on
Sunday nights are no longer being immediately terminated.
Instead, offenders will be casemanaged for a week in
Portland to allow them to return to camp the following

week.

2. Offenders who injure themselves will be maintained under
casemanagement in town until the offender can return to

camp.

We are also investigating these additional options to increase
utilization of the project:

1. Increase judge, D.A., and P.O. contact with Forest
Project staff to increase understanding of the project
and to encourage referral.

2. Explore the possibility of transporting offenders to the
Project on Mondays.as well as Sundays. This would allow
Sunday no shows to return on Monday and allow some
offenders in jail to be transported to the Project.
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3. Review all policies for accepting and terminating
offenders to insure these policies create a safe
environment for staff and offenders without unnecessarily
terminating offenders.

4. Procedures for "over booking" the van on Sunday to
accommodate some no shows.

As an intermediate solution to this problem we have refocused
the efforts of evening staff. They are decreasing one on one
counseling and increasing group time and client behavior
monitoring. Hopefully, this will enable staff to identify
problems and intervene quickly with the objective of
decreasing disciplinary terminations.

We have identified another factor that impacts Forest Project

utilization. ~ The project reserves 3 slots for Hood River
county as a part of the intergovernmental agreement that
allows the project to be located in Cascade Locks. These

slots have always been underutilized. Reserving these slots
decreases the real capacity available to Multnomah County. We
will review this situation with Hood River County with the
objective of offering them some priority for the 3 slots,
while also allowing Multnomah County offenders to access those
slots when they are vacant.

We hope this information is helpful. Please call if you have any
questions.

c: Joanne Fuller
Cary Harkaway
Horace Howard

Management of Felons
Page 60



[

i

v {

}

{

v

i

PHILIP T. ABRAHAM
CIRCUIT COURT JUDGE

CIRCUIT COURT OF OREGON
FOURTH JUDICIAL DISTRICT
MULTNDMAH COUNTY COURTHOUSE
1021 S.W. 4TH AVENUE COURTROOM 216
PORTLAND, OREGON 87204 {503) 248-3804

August 4, 1992

Gary Blackmer
County Auditor
1021 S.W. Fourth Avenue - Room 136

Portland, OR 97204
re: Audit Report on Management of Multnomah County Felons

Mr. Blackmer,

You have identified no significant problems in your audit that were not
already known to the courts and other agencies. These are problems we
have been dealing with for sometime through the activities of the
Ccriminal Justice Advisory Committee and other special programs created

by the court with local agencies.

You have directly or indirectly been critical of the court’s sentencing

practices because, 1in substance, it costs the county money. The
in exercising its discretion when imposing a

responsibility of a court 1
sentence, is to consider the rehabilitative effect on the defendant and

protection of the public. Whether the sentence will "...allow more
effective planning and efficient utilization of County facilities and

programs..." is incidental.

The Circuit and District Courts of Multnomah County are part of the

Judicial Branch of the State of Oregon. The elected Judges of these
courts serve under the direction of the Chief Justice of the Oregon
Supreme Court in Salem and the administrative operation of the Courts is
under the State Court Administrator, also in Salem. Although the courts
are part of the State Judicial Branch of government, in Multnomah County
we have long recognized the importance of voluntary cooperation with
county, city and other local agencies as well as Federal Agencies. To
that end, several years ago, the Presiding Judge established the Criminal

Justice Advisory Committee.
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Gary Blackmer
August 4, 1992
Page 2

The Criminal Justice Advisory Committee is made up of local public
officials, elected or appointed who are key players in the criminal
justice systenm, including a State and Federal official. We will continue
to work with this group, giving full consideration to local government
concerns, recognizing however the Constitutional authority, duties, and

restraints placed upon courts.

pe v

Donald H.

Ph pT
Presiding Judge chief Criminal Judge
DHL:cg:1lms
PTA:1lms

c: Honorable Wallace P. Carson, Jr.
Chief Justice

R. William Linden, Jr.
State Court Administrator

Doug Bray
Trial Court Administrator
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Exhibit 12

Total Probation By Prior Record By Race
Sentences for ” .
White
Drug
. d . %
Distribution | Hispanic
...... —
Prior Person Felonies N=8
N=77
——— White
129%
| _ Hispanic
N=140
Prior Non-Person Felonies Yy
N=162
White
Nesss  66%
*Represents 25% of all Hispanic
probation sentences (FY90-91) N=318
_ Minor Record or
N = # of cases No Prior Convictions N=156

Source: Audiior's Office Analysls

Disparity in the use of jail decreases as criminal history increases. We found that
Hispanic offenders with little criminal record were treated more harshly than similar
non-Hispanic, white offenders. However, disparity decreases when white offenders
with prior convictions for person crimes are compared to Hispanic offenders with a
similar criminal record.

Justice officials have stated that Hispanic offenders who are illegal immigrants are
generally sentenced to jail because probation is an "illegal sentence.” Because
probation is a sentence to be served in the community, and illegal immigrants are not
allowed to be in the community, the sentence has generally been to jail. In addition,
there are no sanctions available for non-English-speaking offenders sentenced to
probation. Personnel in the District Attorney’s Office stated that a sentence to jail
also ensures that illegal immigrants would be deported by the Immigration and
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